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HOLLAND, Justice:



The respondent-appellant, Nicholas D. Barr, appieais the decision of the
Family Court terminating his parental rights over ¢laughter, Nancy.Barr raises
three arguments on appeal. First, he contendsthieatamily Court erred in
finding that he intentionally abandoned Nancy. ddelc he contends that the
Family Court erred in finding that he failed to plr Nancy’s physical needs and
mental and emotional health and development. Thiedcontends that the Family
Court erred in finding that the termination of lparental rights was in the best
interest of Nancy.

Procedural History

Barr is the father of Nancy, who was born on Decanidl, 1999. After
Nancy was born, she remained in the custody ofMmher. However, because
the Mother was unable to gain stability in emplopmand housing, there was a
history of Nancy being placed “with relatives artern returned back to the
mother.” On November 30, 2006, Nancy and her ryslientered the care and
custody of the Division of Family Services (“DFSdue to the Mother being
homeless. Barr was incarcerated at that time.

When Nancy first entered DFS custody, she was irgsmith a relative of

her sibling. The Mother placed Nancy with the tigain an attempt to prevent

! Pseudonyms were assigned on appeal pursuant t$0@l. Ct. R. 7(d).



her from entering foster care. Nancy remained Wthrelative until being placed
in a foster home on July 25, 2007. Nancy wasistilhe foster home at the time of
the termination of parental rights (“TPR”) hearing.

On December 11, 2007, the Family Court held a peemey hearing. At
that time, neither Barr nor the Mother had compgletbeir case plans for
reunification with their daughter. Therefore, fhermanency goal for Nancy was
changed from reunification to termination of paatmights. On January 11, 2008,
DFS filed a petition for the termination and traevséf parental rights with regard
to Barr and the Mother. A hearing on the petitias scheduled for August.

On August 7, 2008, the Family Court held a heanngDFS’s petition to
terminate Barr’'s parental rights. At the heariBgrr was unable to produce proof
of completing any aspect of his case plan. Baamwd to have completed “a
substance abuse evaluation through probation aralega He did not, however,
provide any proof of such completion to DFS. Baso failed to provide financial
support for Nancy since she entered DFS custo@yr tBstified at the hearing and
did not dispute having a history of domestic viaemwith the Mother or having a

history of substance abuse.



By order dated September 29, 2008, the Family Ctemninated the
parental rights of Bafr. The court concluded that Barr had “failed to plan
adequately for the physical needs and the mentdl emotional health and
development of [Nancy]” in the following ways: (llancy has been in the care of
the Division for more than one year; (2) there ikistory of neglect, abuse and
lack of care by Barr; (3) Barr is not willing orlalto promptly reassume care of
Nancy and pay for her care; and (4) failure to teate the rights of Barr in Nancy
will result in continued emotional instability amdhysical risk. Additionally, the
court found that Barr “has intentionally abandonfthncy].” This appeal
followed.

Barr’'s Criminal History

Barr has an extensive criminal history of twentefreported felonies with
five convictions, including Kidnapping in the SedorDegree, Escape after
Conviction and Attempt to Commit a Class C Feloaypd sixty-six reported
misdemeanors with thirty-eight convictions, inclgli“a variety of assault thirds,”
Unlawful Imprisonment in the Second Degree, Escapthe Third Degree and

Possession With Intent to Deliver Cocaine. He d&las been convicted twice for

%In re N.N.B, No. 08-01-3TK, at 20 (Del. Fam. Ct. Sept. 29, @0bereinaftelTPR Ordet.
The TPR Orderalso terminated the parental rights of the Mo#®eto Nancy, and terminated the
parental rights of the Mother and the natural fettlas to two other children.



violation of parole violations. As a result of #&e convictions, Barr was
incarcerated for most of his daughter’s life, imthg the time she was brought into
DFS custody in November 2006 until October 2004, again from January 2008
until April 2008. In addition, at the time of thugust 2008 TPR hearing, Barr
was again incarcerated, pending trial on numereuwscharges.

During his most recent probation, Barr “was movezht a lower level of
supervision to a Level Il case load for intenssugervision,” because he was
considered to have “medium high” risks and nee@s. June 11, 2008, Barr was
incarcerated for multiple criminal charges, whidtluded: Assault in the First
Degree, Possession of a Firearm During the Comomssi a Felony, Possession
of a Deadly Weapon by a Person Prohibited, Recld®siangerment in the First
Degree, and Criminal Mischief. Although he main& his innocence of those
charges at the TPR hearing and was released shftelythe Family Court issued
its decision, he remained incarcerated for thoselipg charges at the time of the
TPR hearing and was thus unable to promptly asswsiedy of Nancy.

Barr’s Interaction With DFS

Barr first came to the attention of DFS in 199&ew DFS discovered
domestic violence between Barr and the Mother duan investigation regarding
a sibling of Nancy. The Mother informed DFS thhe had to be hospitalized

because of a physical assault by Barr and that ligatrbeen drinking and possibly



using drugs at the time of the incident. Barr \der incarcerated for the assault
of the Mother.

On June 9, 1999, when the Mother was pregnant Matficy, Barr “became
belligerent” while informing DFS he had no intemti@f case planning to be
reunified with Nancy once she was born. On Junel299, the Mother told DFS
that Barr “had gotten ‘out of control” with her drshe had to call the police.
According to the Mother, Barr was subsequentlyste@ and a no contact order
was put in place between them once he was releasbkdil.

On October 9, 2007, Barr signed a case plan fonifieation with his
daughter, in anticipation of his pending releasamfrprison. The case plan
required that Barr complete the following elemeimtstain stable housing; obtain
stable employment; comply with probation requiretseand incur no new
criminal charges; complete a parenting class; watk a parent aide; undergo a
substance abuse evaluation and complete any recotechetreatment; and
undergo a domestic violence and anger managemahiagion and complete any
recommended treatment. The domestic violence mexpeint was based on the
history of domestic violence between Barr and thogHvr.

Barr was released from incarceration on October2007. He called his
DFS worker on October 15 and informed her that loeley meet with her at the

DFS office “within a couple of days.” Barr nevgypeared for the meeting. Barr



explained at the August 2008 TPR hearing that dheduled meeting with DFS
conflicted with an appointment with his probatiofficer and he called to

reschedule the appointment with DFS, but no onkeddlim back. DFS claims

that it was unsuccessful in its attempts to corBact at any of his listed numbers.
As a result, the meeting was never rescheduledereltvas no contact between
Barr and DFS from October 2007 to May 2008, and WS unaware of his

whereabouts. During that time, Barr moved to Richd) Virginia, where he was
incarcerated from January 2008 to April 2008.

Barr did not contact DFS again until he called D&% May 12, 2008.
During that phone call, the DFS worker discussed dlements of the case plan
with Barr and informed him that “it would be hisligiation to make sure he met
... the goals of his case prior to” the August 20B8Thearing. Barr was informed
he would have to complete the elements of his pseindependently because the
goal for Nancy had already been changed to terromatf parental rights at the
December 2007 permanency hearing for which hedaieappear. Barr had no
further contact with DFS between the May 2008 phecalk and the August 2008
TPR hearing.

Barr’s Interaction With Nancy
While incarcerated in 2005, Barr spoke with Narexery day on the

telephone and wrote her letters from prison telhegthat he loved her and to keep



up her good work in school. This contact stoppekhtie 2006 and DFS claims that
Barr has had no contact with his daughter sincarr 8laims that he corresponded
with Nancy while she was placed in the home oftnaa in May 2007. But this
contact, if it occurred, was not supervised by 8 DFS had no knowledge of
it. Moreover, Barr did not have “the slightestadevhy Nancy was living with the
relative or how long she was there. DFS claims ifhBarr had case planned and
maintained contact with DFS, Barr would have ha@kiye supervised visits with
his daughter.
Nancy’s Health

On August 12, 2007, Nancy participated in a pacempetency evaluation
of her Mother, performed by Dr. Donna Lentine. Dentine determined that
Nancy “display[ed] attachment related difficultyficthat it is “very important that
[Nancy is] . . . provided stable and consistenetaking.” Dr. Lentine further
indicated that “the risk of instability should beeghed heavily against potential
benefits of reunification.”

Nancy was also involved in counseling to address &bandonment,
separation and loss, and anger issues. Basecedmnstiory of lack of stability and
consistency in her life, Nancy was “struggling &mme type of nurturance and
some type of attention.” Nancy knew Barr's namg, did not have a relationship

with him. She was “a very angry little girl” whad a lot of questions regarding



why Barr had “never been a part of her life.” Ngid not understand why Barr
did not call or contact her, especially when he {as of prison.” The possibility
of adoption had been explained to Nancy and she'@agger” for the DFS worker
“to find her a family” with the characteristics stiesired.
Standard Of Review

When reviewing the Family Court’'s termination orental rights, our
standard and scope of review involves a revievheffacts and law, as well as the
inferences and deductions made by the trial o, the extent that the issues on
appeal implicate rulings of law, we conduai@novoreview! To the extent that
the issues on appeal implicate rulings of fact,ceeduct a limited review of the
factual findings of the trial court to assure thay are sufficiently supported by
the record and are not clearly wrohgrhis Court will not disturb inferences and
deductions that are supported by the record artdatieathe product of an orderly
and logical deductive proce3slf the trial court has correctly applied the peeht

law, our review is limited to abuse of discretion.

% powell v. Dep't of Serv. for Children, Youth & th&amilies 963 A.2d 724, 730 (Del. 2008)
(citing Solis v. Tep468 A.2d 1276, 1279 (Del. 1983)).

“* Powell v. Dep't of Serv. for Children, Youth & theamilies 963 A.2d at 730-31 (citintn re
Heller, 669 A.2d 25, 29 (Del. 19958lack v. Gray 540 A.2d 431, 432 (Del. 1988)).

®1d. at 731 (citingin re Stevens$652 A.2d 18, 23 (Del. 1995)).

®d. (citing In re Stevens552 A.2d at 23Solis v. Tea468 A.2d at 1279).

"1d. (citing Solis v. Tea468 A.2d at 1279).



In Delaware, the trial judge must conduct a twgstealysis when making
the decision to terminate parental right&irst, the trial judge determines whether
there is clear and convincing proof of at least oh¢éhe grounds for termination
enumerated in title 13, section 1103 of the Delaw&ode, which include
abandonment of the child and failure to plan, ahtkast one of the enumerated
conditions for termination exists.Second, the trial judge must determine whether
the decision is in the best interest of the chaditaat term is defined in title 13,
section 722 of the Delaware Cote Both of these steps must be established by
clear and convincing evidente.

Record Supports Abandonment

The Family Court found that Barr abandoned Nancksyant to title 13,
section 1103(a)(2). Barr contends that the cdedrty erred in this determination
by erroneously finding that Barr: (1) did not conmreate or visit regularly with

his daughter; (2) failed to manifest the abilitydamillingness to assume legal and

8 Del. Code Ann. tit. 13, § 1103(a) (2008owell v. Dep't of Serv. for Children, Youth & thei
Families 963 A.2d at 731Div. of Fam. Serv. v. Huttorv65 A.2d 1267, 1271 (Del. 2001);
Daber v. Div. of Child Protective Seyv.70 A.2d 723, 726 (Del. 1983).

® SeeDel. Code Ann. tit. 13, § 1103(a)(1)-(8)pwell v. Dep't of Serv. for Children, Youth &
their Families 963 A.2d at 731Div. of Fam. Serv. v. Huttoi765 A.2d at 1272.

19 SeeDel. Code Ann. tit. 13, § 722.

X powell v. Dep't of Serv. for Children, Youth & th&amilies 963 A.2d at 731 (citingn re
Stevens652 A.2d at 23).
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physical custody of her; and (3) had a presentamdinuing intent to abandon
Nancy up to the time that termination proceedingsaniled.

Pursuant to section 1103(a)(2), intentional abandon occurs if the parent
has failed to: (A) “[clommunicate or visit regukarlvith the minor” and (B)
“[m]anifest an ability and willingness to assumgdeand physical custody of the
minor, if, during this time, the minor was not imetphysical custody of the other
parent,” for a period of at least six consecutivenths before the termination
petition is filed™® In addition, in order to determine that intentibabandonment
has occurred, the court must find a “settled pupby the parent to abandon the
child and surrender any further parental claimtheochild® A “settled purpose”
Is shown through “a present continuing intent t@radon up to the time the
termination proceedings were filetf.” The court must observe both the subjective
and objective intent of the parent, with the objectintent measured by the
parent’s conduct This finding must be supported by clear and cocing

evidence'®

12 Del. Code Ann. tit. 13, § 1103(a)(2)(a.)(2.).
B R.v. T, 799 A.2d 349, 359 (Del. Fam. Ct. 2008e In re Steven$52 A.2d 18, 25 (Del.
1995);Black v. Gray 540 A.2d 431, 433 (Del. 1988).
Id.
5q.
1p AF.v. J.R.F.451 A.2d 830, 831 (Del. 1982).
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The Family Court found that Barr “did not commuatie and visit regularly”
with Nancy for at least six consecutive monthshe year preceding the filing of
the TPR petition. The TPR petition was filed onulry 11, 2008. Therefore, the
relevant period of time is January 2007 to Jan@ans.

It is undisputed that Barr did not communicatehvitancy after May 2007.
Barr argues, however, that his failure to commueiegith her during that period
was through no fault of his own. He claims thaewhNancy was transferred to a
new foster family, DFS would not permit Barr to tact her.

Although Barr claims that he had contact with Nabyg letters and phone
calls at some point between December 2006 and N@y,Xsuch information was
unknown by either DFS workers or the Children’s iCaowvorker assigned to the
case. There is no dispute, however, that Barssparsonal meeting with Nancy
was in June 2006, during a thirteen-day periodhényiear he was not incarcerated,
and his last contact with her of any kind was M&02 Therefore, it is
undisputed that Barr did not communicate with tasghter for eight months prior
to the filing of the TPR petition.

Nancy was not placed in the foster home until A8y2007. Barr made no
attempt to have contact with her between May 20@Vthe time she was placed in

the foster home. After Nancy was placed in thésiosome, Barr would have been

permitted visitation if he had been case plannimty WFS for reunification—his

12



case plan required weekly supervised visits with Hgut, Barr failed to case plan
and, by his own admission, never requested any sisifation. Accordingly,
there is clear and convincing evidence that Badr riit communicate and visit
regularly with his daughter for at least six conde®e months in the year
preceding the filing of the TPR petition.
Unwillingness To Assume Legal And Physical Control
The Family Court found that Barr “failed to ‘marstean ability and

m

willingness to assume legal and physical custodyhef minor™ for at least six
consecutive months in the year preceding the fiihthe TPR petition. The court
noted that following Barr’s release from prisonGatober 2007, he made initial
contact with DFS, but never followed through andktmo initiative to prepare to
assume the legal and physical custody of Nancyrr &gues that he set up an
appointment with DFS to case plan immediately upos release from
incarceration in October 2007, but the schedulecktimg conflicted with an
appointment with his probation officer. Barr cdll® reschedule the appointment
with DFS, but no one called him back. He argued thhen he next contacted
DFS in May 2008, after the TPR proceedings had betine DFS worker told him
that DFS “wouldn’t be assisting him in reunificatiwith his daughter.”

Barr's repeated incarcerations have continuoudigri@red with his ability

to care for Nancy. Barr was incarcerated fromtthree Nancy was brought into

13



DFS custody in November 2006 until October 200%& wWhs also incarcerated in
2005 and again from January 2008 until April 2008.addition, at the time of the
TPR hearing, Barr was again incarcerated, pendialgan numerous new charges.
In the three-month period between October 2007Jamdiary 2008, in which Barr
was not incarcerated, he made, at best, one attenguntact DFS regarding his
case. Barr's continual incarceration highlights ailure to be a consistent
caretaker for Nancy and his inability to promptgsame custody of Nancy at the
time of the TPR hearing. In addition, Barr's coadun the brief period of time he
was not incarcerated indicates that he was ungitilmexert any real effort to work
with DFS on his case plan regarding Nancy. Accwly, there is clear and
convincing evidence that Barr failed to manifest aility and willingness to
assume legal and physical custody of the minoafdeast six consecutive months
in the year preceding the filing of the TPR petfitio
Continuing Intent To Abandon
The Family Court found that Barr had a “presentticing intent to

abandon up to the time the termination proceedwge filed.” The court noted
that despite being intermittently around the Motaed Nancy for ten years, Barr
“repeatedly indicated a complete lack of interestparenting [Nancy].” Barr
argues that the court improperly relied upon ageastatement in a Social Report

prepared by DFS and admitted into evidence, that Bated in 1999 that “he

14



would not be planning with the Division and that timother would be on her own
to plan with the agency.” Barr asserts that witle alleged statement is an
admission by a party-opponent, its recounting ia 8ocial Report is hearsay
because the evidence was not communicated by assitt the TPR hearing. Barr
further asserts that even if the statement is aglbhés it merely indicates his
intention as of 1999, and not as of 2007.

“Hearsay’ is a statement, other than one made H®y declarant while
testifying at the trial or hearing, offered in esicte to prove the truth of the matter
asserted” Hearsay is not admissible except as provided aw or by the
Delaware Uniform Rules of Evidenc®.A statement offered against a party which
is his own statement, is an admission by a parpeopnt and is not hears&y.In
addition, “records, reports, statements or datapdations, in any form, of a
public office or agency setting forth its reguladgnducted and regularly recorded
activities, or matters observed pursuant to dutgased by law and as to which
there was a duty to report, or factual findingaulesg from an investigation made
pursuant to authority granted by law” are not edell by the rule against the

admission of hearsdy. This exception does not apply to “investigatieparts

" Del. R. Evid:801(c).

'8 Del. R. Evid. 802.

9 Del. R. Evid:801(d)(2)(A).
0 Del. R. Evid. 803(8).
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prepared by or for a government, a public officalwragency when offered by it in
a case in which it is a party"”

In this case, the only objection to the Social Repb the hearing was that
the report contained hearsay information, not thla¢ report itself was
inadmissible. The challenged statement was an ssiloni by Barr at a 1999
meeting with DFS’s Intensive Reunification Unit,vimich he refused to plan with
DFS, expressed his intent never to plan with DFf, said that the Mother would
have to plan with DFS on her own. The statemeaoffesed against Barr and is his
own statement. Therefore it is an admission byagyppponent and is not
hearsay.

This admissible statement was introduced at midhe Social Report, which
is prepared by the DFS permanency worker to sunzendine case after reviewing
the entire DFS record. The worker prepares thertgursuant to the mandates of
title 13, section 1105(c) of the Delaware CGteThe report is produced at the end

of the case when the goal has been changed to mé&Rdoption. Therefore, the

L Del. R. Evid803(8)(B).

22 Del. Code Ann. tit. 13, § 1105(c) (“In any casewhich a petition for the termination of
parental rights has been filed pursuant to 8 1)(B(af this title and the Department or a
licensed agency is a party to the proceeding, thleadl be attached to the petition a social report.
In any case in which a petition for the terminatajrparental rights has been filed on any other
ground set forth in 8 1103(a) of this title and xepartment or a licensed agency is a party to
the proceeding, a social report shall be filedaterlthan 1 week prior to the date of the hearing
on the petition.”).

16



Social Report is admissible as an exception tortlie against hearsay. The
statement is relevant as to Barr’s intent to abanukcause it indicates that Barr
did not wish to case plan for Nancy in 1999. Whensidered with other evidence
in this case, the evidence shows a pattern of lingiless or inaction by Barr from
1999 until the August 2008 TPR hearing.

Barr also argues that his conduct demonstrates keatwanted to
communicate with his daughter and only ceased dsingfter May 2007 because
DFS would not permit him to contact Nancy at hewrester home. Thus, he
asserts that there was no clear and convincingerul of a “present continuing
intent” to abandon Nancy. The record reflects, éasv, that Barr made no
attempt to have contact with Nancy while she wasglieg with a relative between
May 2007 and the time she was placed in the fdgiere on July 25, 2007. After
she was placed in the foster home, Barr would leen permitted visitation with
her if he had been case planning with DFS for fezation with Nancy; however,
Barr failed to do so. Accordingly, the record sopp the Family Court’s
conclusion that Barr had a “present continuingrititeo abandon Nancy.

Failure To Plan

Barr contends that the Family Court erred in deteing that Barr failed to

plan adequately for the physical needs and memédl emotional health and

development of Nancy pursuant to title 13, sectld®3(a)(5). Although Barr

17



concedes that Nancy has been in DFS custody fleasat one year, Barr contends
that the court clearly erred in this determinatipnerroneously finding that: (1)
Barr had exhibited a “positive disinterest” in pareg her; (2) there had been a
history of neglect, abuse and lack of care; (3)rBarneither willing nor able
promptly to resume care of her; (4) failure to terae Barr’'s parental rights
would result in continued emotional instability goiaysical risk to Nancy.

Pursuant to section 1103(a)(5)(a.), the Familyr€may determine that the
parental rights of a parent should be terminated finds that there is both an
inability or failure “to plan adequately for theildis physical needs or mental and
emotional health and development,” and one or rearenerated conditions exist:
(1) the child has been in the care of the DFSaanlsed agency for a period of one
year; (2) there is a history of neglect, abuseack lof care of the child or other
children by the parent; (3) the parent is incapabfedischarging parental
responsibilities due to extended or repeated ircation; (4) the parent is not able
or wiling to assume promptly legal and physicaltadyg of the child, and to pay
for the child’s support, in accordance with thegpdi's financial means; or (5)
failure to terminate the relationship of the parand child will result in continued

emotional instability or physical risk to the chfft

23 Del. Code Ann. tit. 13, § 1103(a)(5)(a.).
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The record reflects that Barr did not complete DS case plan which he
signed on October 9, 2007. Once released fromraecation on October 10, Barr
failed to meet with DFS, failed to appear at Decen2007 permanency hearing,
moved to Richmond, Virginia, and stopped all comioation with DFS. The
only other contact DFS had with Barr was in May 208fter the goal for Nancy
had already been changed from reunification to @R& adoption. By the time of
the August 2008 TPR hearing, Barr had failed to glete any aspect of his case
plan. During this time, Nancy was suffering fromadonment and anger issues
and was confused and upset by the chronic lackmtct from Barr.

It is undisputed that Nancy was in DFS custody rfmre than one year.
Accordingly, we need not address whether the remgiconditions under section
1103(a)(b) are satisfied because the statute eqlyires that the Family Court find
one of the additional conditions are met. Theualkfindings of the trial judge that
Barr failed to plan adequately for the physicaldsgeand mental and emotional
health and development of Nancy, and its conclusihat Barr’'s parental rights
should be terminated, are supported by the reamichat clearly erroneous.

Best Interests Require Termination
In order to terminate a party’s parental rightg tecord in the Family Court

must establish not only abandonment or failure tanpbut also that the

19



termination is in the best interest of the chfldUnder the best interest standard,
there must be “clear and convincing evidence tahination of parental rights is
essential to the child’s welfaré&” The factors enumerated in title 13, section
722(a) govern the court’s best interest deternmomaiin a termination of parental
rights proceeding’®

This Court has held that, while all of the factamssection 722 must be

considered by the court, when balancing the rekefeaxtors, the Family Court may

24 Del. Code Ann. tit. 13, § 1103(a).
% powell v. Dep't of Serv. for Children, Youth & thEamilies 963 A.2d at 733 (quotinBiv. of
Fam. Serv. v. Huttqrv65 A.2d at 1272).
26 1d. (citing In re Hanks 553 A.2d 1171, 1179 (Del. 1989)). Title 13, &mtt722(a) provides
that in determining the best interests of the ¢hiteé court shall consider all relevant factors,
including:
(2) The wishes of the child’s parent or parentdaabis or her custody and
residential arrangements;
(2) The wishes of the child as to his or her cusio@) and residential
arrangements;
3) The interaction and interrelationship of theldhvith his or her parents,
grandparents, siblings, persons cohabiting in ¢etionship of husband and wife
with a parent of the child, any other residentsha household or persons who
may significantly affect the child's best interests
4) The child's adjustment to his or her home, sthad community;
5) The mental and physical health of all individuavolved,
(6) Past and present compliance by both parentd wieir rights and
responsibilities to their child under § 701 of ttitke;
(7 Evidence of domestic violence as provided foChapter 7A of this title;
and
(8) The criminal history of any party or any othresident of the household
including whether the criminal history containsgseof guilty or no contest or a
conviction of a criminal offense. Del. Code Anih. 13, § 722(a)(1)-(8).

20



give different weight to different factof$. “The amount of weight given to one
factor or combination of factors will be differemt any given proceeding. It is
guite possible that the weight of one factor wilunterbalance the combined
weight of all other factors and be outcome-deteati¥e in some situations®

Barr contends that the Family Court committed rck@ior in determining
that termination of Barr's parental rights would ibethe best interests of Nancy.
Barr argues that there is not clear and convinewigence in the record to support
a number of the factors and, in fact, there is vidence in the record with regard
to the interests of Nancy. This claim is withowtrmhas the Family Court properly
considered each of the factors in section 722.

First, the Family Court considered the wisheshef ¢hild’s parent§® The
court correctly stated that Barr was opposed togttaating of the TPR petition.
The court also stated that Barr did not wish fontato be placed in his care.
This finding is supported by Barr’s failure to cgdan for reunification with his
daughter. Once released from incarceration, Bdirthe state of Delaware, never
attempted to visit Nancy, and made no attempt 82 qgdan with DFS for seven

months. Although Barr claims that his attemptsése plan were thwarted by

2" Powell v. Dep’t of Serv. for Children, Youth & thEamilies 963 A.2d at 735 (citinGnow v.
Richards 2007 WL 3262149, at *3 (Del. Suprkisher v. Fisher 691 A.2d 619, 623 (Del.
1997)).

?8d. (quotingFisher v. Fisher691 A.2d at 623).

29 Del. Code Ann. tit. 13, § 722(a)(1).
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DFS, he made no effort to case plan until seventinsoaifter he was released from
prison and three months before the TPR hearinggenEwough he was reminded of
the elements of his case plan and that he would taeomplete these elements on
his own, Barr failed to make any progress with ¢ase plan or request to visit
Nancy during the three months preceding the TPRirgeaAt the time of the TPR
hearing, Barr was incarcerated pending trial ang waable to provide a home for
his daughter. Accordingly, there was clear andvoaing evidence of a lack of
care, contact and ability to provide for Nancy, ethsupports the finding of the
Family Court that Barr did not want her to be pthae his care, even if he did not
specifically so state.

The Family Court next considered the second fadt@ child’s wisheg’
The court found that there was no evidence predeageto Nancy's wishes;
however, the Court-Appointed Special Advocate suiggothe TPR petition. In
Powell v. Department of Services for Children, Yicard their Familiesthere was
no evidence presented as to the child’s wishesusectne child was too young to
adequately express his opinion. There was alsewidence presented as to
whether there was domestic violence. We found that did not prevent the

Family Court from considering those factors in anmex contemplated by section

%0 Del. Code Ann. tit. 13, § 722(a)(2).
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722 and did not prevent the court from balancirgyfdctors to determine the best
interests of the child:

Third, the trial judge considered the child’s naigtion with significant
adults in her life, with other persons in the hoanel with other persons who may
significantly affect her best interess.The record indicates that Barr's repeated
incarcerations over the course of Nancy’s life preged him from having contact
with her. The record also indicates that when inotircerated, Barr failed to
arrange visitation with Nancy or show an interester life. Thus, the court found
that Barr had failed to be a consistent part ofdyanlife. The court also noted
that the Mother’s parental rights were terminat&tiese findings are supported by
the record.

The trial judge then considered the child’s adpesit to her home, school
and community under the fourth factdr.The court noted that, in contrast to the
damaging instability she experienced in the custifdipe Mother, Nancy had been
in a foster home since July 25, 2007, and has resdain the same schools and the

same community during that time. These findingssapported by the record.

3 powell v. Dep't of Serv. for Children, Youth & thEamilies 963 A.2d at 734-35.
32 Del. Code Ann. tit. 13, § 722(a)(3).
% Del. Code Ann. tit. 13, § 722(a)(4).
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The trial judge next considered the mental andsglay health of all persons
involved under the fifth factof. The court noted that Nancy suffers from issues of
anger, separation, loss and abandonment, and sttenhseling for these issues.
The court also found that the Mother suffers frolystBymic Disorder (chronic
depression) and Personality Disorder, and despipeated domestic violence,
continually lets Barr back into her life, therelnea&ting a situation dangerous to
Nancy’'s mental and physical health. No evidencdaffr's physical or mental
health was presented to the court. These findangsupported by the record.

Sixth, the trial judge considered the parents't zasl present compliance
with their rights and responsibilities to their Ichiinder title 13, section 76%. The
court noted that Barr failed to ever make any paywséor child support. These
findings are supported by the record.

Under the seventh factor, the trial judge may mmrsany evidence of
domestic violencé® Barr argues that there is no reliable evidend@énrecord to
support the court’s finding, other than the hearsaytained in the Social Report.
As noted above, the statement contained in theabéteport is not hearsay.

Accordingly, the court’s finding of Barr’s repeatetances of domestic violence,

% Del. Code Ann. tit. 13, § 722(a)(5).
% Del. Code Ann. tit. 13, § 722(a)(6).
% Del. Code Ann. tit. 13, § 722(a)(7).
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including a 1999 arrest after Barr assaulted theéh®lp who was pregnant with
Nancy at the time, are supported by the record.

Finally, the court considered Barr's extensivenimal history’>’ Barr has
been convicted of five felonies, thirty-eight mistEanors, and two violations of
parole. These findings are supported by the record

The Family Court properly considered each of thetdrs in section 722.
The trial judge’s conclusion that the terminatidrBarr’'s parental rights was in the
best interests of Nancy is supported by the recdtds also the product of an
orderly and logical deductive process.

Conclusion

The judgment of the Family Court is affirmed.

3" Del. Code Ann. tit. 13, § 722(a)(8).
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